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the vesting but not later than 90 cal-
endar days from the vesting.

(c) Evidence required. The petition
must show the party’s title to or inter-
est in the merchandise, and be sup-
ported, as appropriate, with the origi-
nal bill of lading, bill of sale, contract,
mortgage, or other satisfactory docu-
mentary evidence, or a certified copy
of the foregoing. Also, if applicable, the
petition must be supported by
satisfactoryproof that the petitioner
did not receive notice that title to the
merchandise would vest in the United
States and was in such circumstances
as prevented the receipt of notice.

(d) Payment of claim. If the claim of
the owner, consignee, or other party
having title to or a substantial interest
in the merchandise, is properly estab-
lished as provided in this section, the
party may be paid out of the Treasury
of the United States the amount that
it is believed the party would have re-
ceived under 19 U.S.C. 1493 had the
merchandise been sold and a proper
claim for the surplus of the proceeds of
sale been made under that provision
(see §127.36 of this part). In determining
the amount that may have been pay-
able under 19 U.S.C. 1493, given that the
merchandise was not in fact sold at
public auction under 19 U.S.C. 1491(a),
the appraisement of the merchandise,
as provided in §127.41(c), will be taken
into consideration. By virtue of the au-
thority delegated to the port director
in this matter, any payment made as
provided under this paragraph in con-
nection with the filing of a petition
under paragraph (b) of this section will
be final and conclusive on all parties.

(e) Doubtful claim. Any doubtful claim
for payment along with all pertinent
documents and information available
to the port director will be forwarded
to the Assistant Commissioner, Office
of Finance, for instructions. The deci-
sion of the Assistant Commissioner, Of-
fice of Finance, with respect to any pe-
tition filed under this section will be
final and conclusive on all parties.
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§128.0 Scope.

This part sets forth requirements and
procedures for the clearance of im-
ported merchandise carried by express
consignment operators and carriers, in-
cluding couriers, under special proce-
dures.

Subpart A—General

§128.1 Definitions.

For the purpose of this part the fol-
lowing definitions shall apply:

(a) Express consignment operator or
carrier. An ‘‘express consignment oper-
ator or carrier” is an entity operating
in any mode or intermodally moving
cargo by special express commercial
service under closely integrated admin-
istrative control. Its services are of-
fered to the public under advertised, re-
liable timely delivery on a door-to-door
basis. An express consignment operator
assumes liability to Customs for the
articles in the same manner as if it is
the sole carrier.

(b) Cargo. ““‘Cargo’ means any and all
shipments imported into the Customs
territory of the United States by an ex-
press consignment operator or carrier
whether manifested, accompanied, or
unaccompanied.

(c) Courier shipment. A ‘‘courier ship-
ment’’ is an accompanied express con-
signment shipment.
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(d) Hub. A ‘“hub” is a separate,
unique, single purpose facility nor-
mally operating outside of Customs op-
erating hours approved by the port di-
rector for entry filing, examination,
and release of express consignment
shipments.

(e) Express consignment carrier facility.
An ‘“‘express consignment carrier facil-
ity”’ is a separate or shared specialized
facility approved by the port director
solely for the examination and release
of express consignment shipments.

(f) Closely integrated administrative
control. The term ‘‘closely integrated
administrative control” means oper-
ations must be sufficiently integrated
at both ends of the service (i.e., pick-up
and delivery) so that the express con-
signment company can exercise a high
degree of control over the shipments,
particularly in regard to the reliability
of information supplied for Customs
purposes. Such control would be indi-
cated by substantial common owner-
ship between the local company and
the foreign affiliate and/or by a very
close contractual relationship between
the local company and its foreign affil-
iate(s) (e.g., a franchise arrangement).

(g) Reimbursable. ‘“‘Reimbursable”’
means all normal costs incurred at an
express consignment operator’s hub or
an express consignment carrier facility
that are required to be reimbursed to
the Government.

Subpart B—Administration

§128.11 Express consignment carrier
application process.

(a) Facility application. Requests for
approval of an express consignment
carrier or hub facility must be in writ-
ing to the port director.

(b) Application contents. The applica-
tion for approval of an express consign-
ment carrier or hub facility must in-
clude the following:

(1) A full description of the inter-

national cargo facilities, including
blueprints, floor plans and facility lo-
cation(s).

(2) A statement of the general char-
acter of the express consignment oper-
ations.

(3) An estimate of volume of trans-
actions by:

(i) Formal entries.
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(ii) Informal entries.

(iii) Shipments not requiring entry
(see §128.23 of this part).

(4) An application processing fee, as
set forth in §128.13.

(5) A list of principal company offi-
cials or officers.

(6) A projected start-up date,
days and hours of operation.

(7) An agreement that the express
consignment entity will:

(i) Ensure that all cargo will be proc-
essed in the Customs Automated Com-
mercial System (ACS) and associated
modules, including, but not limited to,
Automated Broker Interface (ABI),
Automated Manifest System (AMS),
Cargo Selectivity, and Statement
Processing.

(ii) Sign and implement a narcotics
enforcement agreement with Customs.

(iii) Provide, without cost to the
Government, adequate office space,
equipment, furnishings, supplies and
security as per Customs specifications.

(iv) Timely pay all reimbursable
costs, as determined by the port direc-
tor.

(v) Pay to Customs all relocation,
training and all other exceptional costs
and expenses incurred by Customs in
relocating necessary staff to the com-
pany’s hub location to provide service
to the company and to pay expenses in-
curred by Customs due to termination
or decline of operations at the facility.

(c) Changes or alterations to facility.
All proposed changes or alterations to
an existing approved international
cargo processing facility must be sub-
mitted in writing to the port director
for approval prior to the implementa-
tion thereof and shall contain the in-
formation specified in paragraph (b) of
this section. Failure to obtain Customs
approval by an express consignment
operator or carrier for any modifica-
tions to the international cargo proc-
essing area may result in the suspen-
sion of approval as an express consign-
ment facility or hub and the proce-
dures for processing cargo contained in
this part.

and

[T.D. 89-53, 54 FR 19566, May. 8, 1989, as
amended by T.D. 93-66, 58 FR 44130, Aug. 19,
1993]
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